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Before Linda F. Jory, Jeffrey P. Russell, Administrative Appeals Judges and E. Cooper Brown, Chief Administrative Appeals Judge.
Linda F. Jory, Administrative Appeals Judge, on behalf of the Review Panel

Decision and Order

Jurisdiction

Jurisdiction is conferred upon the Compensation Review Board pursuant to D.C. Official Code §§ 32-1521.01 and 32-1522 (2004), 7 DCMR § 230, and the Department of Employment Services Director’s Directive, Administrative Policy Issuance 05-01 (February 5, 2005)
.

Background

This appeal follows the issuance of an Order Awarding an Attorney’s Fee from the Administrative Hearings Division (AHD) of the Office of Hearings and Adjudication (OHA) in the District of Columbia Department of Employment Services (DOES).  In that Order which was filed on December 28, 2006, the Administrative Law Judge (ALJ), awarded counsel’s petition for an attorney’s fee and costs pursuant to D.C. Code §32-1530(f).  

Employer-Petitioner’s (Petitioner) Petition for Review alleges as grounds for its appeal that a settlement agreement between the parties completely disposed of any and all rights and obligations of the parties including any claims for attorney’s fees and cost, and requests that the award be reversed.   Claimant-Respondent (Respondent) has filed an opposition asserting the settlement agreement reference by the parties does not explicitly address any and all prior claims.  

Analysis

As an initial matter, the Compensation Review Board (CRB) and this Review Panel (hereafter, the Panel) as established by the Act and as contained in the governing regulations must affirm an Attorney’s Fee Award issued by AHD or the Office of Workers Compensation (OWC) unless it is determined to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.  CRB Rules of Practice and Procedure, Chapter 2, 7 D.C.M.R. §266.4; see also Stein, Mitchell & Mezines, Administrative Law, §51.93 (2001). For reasons set forth below, the Panel finds the Attorney Fee Order is in accordance with the law; is neither arbitrary nor capricious and therefore must be affirmed.

Petitioner’s sole argument in support of its appeal, is its assertion that the “settlement agreement unequivocally and unambiguously completely disposed of all the parties rights and obligations, including claims for prior attorney’s fees”, therefore the settlement discharged Petitioner “from any further liability in this case”. 

As the ALJ correctly points out in her footnote, the settlement agreement referenced by the parties does not explicitly address any and all prior claims. A review of the July 12, 2004 Compensation Order reveals that Respondent was awarded benefits which had already accrued in the amount of $61,597.90 representing temporary total disability benefits from January 14, 2002 to the present and continuing. Neither party had asserted or implied that Petitioner did not pay the benefits owed to Respondent pursuant to the Compensation Order. As Respondent asserts, and the Panel finds no reason to doubt, the settlement came about after Petitioner attempted to modify a subsequent Compensation Order and that during the course of discovery on AHD No. 03-171C, a full and final settlement was reached. According to the agreement the dispute as to whether Respondent was entitled to ongoing benefits arose which included inter alia an intervening automobile accident that occurred in February 2003.  
Thus, the Panel must reiterate that a full and final settlement of “this case” refers to the new developments in this matter and not to the amount awarded and paid to Petitioner in the 2004 Compensation Order. As Respondent concedes, counsel did receive a fee based upon the settlement amount of $15,000 in the amount of $3000.  This amount is consistent with the 20% limitation of §32-1520(f).  Neither the subsequent settlement nor the subsequent attorney fee have any relation to the original Compensation Order which granted Respondent’s claim and awarded past due and ongoing benefits with the exception of benefits owed after the date of the settlement or future benefits
. Thus the Panel agrees with the ALJ that the settlement does not negate the Respondent’s counsel entitlement to benefits based on the benefits secured as a result of the July 12, 2004 Compensation Order which the Panel agrees should already have been paid by Petitioner. 

Based upon the foregoing, the Panel can discern no reason to disturb the ALJ’s, conclusion that Petitioner is liable for attorney’s fees or costs in this matter. 

Conclusion

The ALJ’s Order Awarding an Attorney’s Fee from the Administrative Hearings Division is neither arbitrary nor capricious; and is in accordance with the law.  

ORDER

The December 28, 2006 Order Awarding an Attorney’s Fee is hereby Affirmed. 

FOR THE COMPENSATION REVIEW BOARD:






____________________________________





Linda F. Jory

                                                            Administrative Appeals Judge






April 19, 2007
                                                            ____________________________________

                              


Date              


 

�Pursuant to Administrative Policy Issuance No. 05-01, dated February 5, 2005, the Director of the Department of Employment Services realigned the Office of Hearings and Adjudication to include, inter alia, establishment of the Compensation Review Board (CRB) in implementation of the District of Columbia Fiscal Year 2005 Budget Support Act of 20024, Title J, the Workers’ Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004, sec. 1102 (Oct. 1, 1994) codified at D. C. Code Ann. §§ 32-1521.01, 32-1522 (2005).  In accordance with the Director’s Policy Issuance, the CRB replaces the Office of the Director in providing administrative appellate review and disposition of workers’ and disability compensation claims arising under the D.C. Workers’ Compensation Act of 1979, as amended, D.C. Code Ann. §§ 32-1501 to 32-1545 (2005) and the D.C. Government Comprehensive Merit Personnel Act of 1978, as amended, D.C. Official Code §§ 1-623.1 to 1.643.7 (2005), including responsibility for administrative appeals filed prior to October 1, 2004, the effective date of the D.C. Workers’ Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004.








� Inasmuch as Petitioner does not assert that counsel is not entitled to an assessment of an attorney fee because Petitioner did not reject a recommendation in this matter, the panel must assume that all express conditions of §32-1520 have been met   See Providence Hospital v. District of Columbia Department of Employment Services, 855 A.2d 1108 (January 28, 204); National Geographic Society v. District of Columbia Dep’t of Employment Servs., 721 A.2d 618 (D.C. 1998).


    





64 New York Ave., N.E.   <>   3rd Floor   <>     Washington, D.C 20002   <>    TDD (202) 673-6994

PAGE  
2

