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Henry W. McCoy, Administrative Appeals Judge, for the Compensation Review Panel. 

Decision and Remand Order

Jurisdiction

Jurisdiction is conferred upon the Compensation Review Board pursuant to D.C. Official Code §§ 32-1521.01 and 32-1522 (2004), 7 DCMR § 230, et seq., and the Department of Employment Services Director’s Directive, Administrative Policy Issuance 05-01 (February 5, 2005). The CRB replaces the Department of Employment Services Office of the Director in providing administrative appellate review and disposition of workers’ and disability compensation claims arising under the D.C. Workers’ Compensation Act of 1979, as amended, D.C. Official Code § 31-1501 et seq.
Overview

Claimant-Petitioner (Petitioner) injured himself at work on February 13, 2009 when he severed part of his left thumb while operating a drill. Petitioner underwent surgery by Dr. Kenneth R. Means, a hand surgeon, and received initial follow-up treatment from the orthopedic practice of Phillips and Green who in turn referred him back to Dr. Means for continued follow-up treatment. 
While Petitioner’s chief complaints were of pain and stiffness in his left thumb and the sites of the skin grafts, he eventually voiced complaints of left shoulder pain. Petitioner filed a claim seeking authorization for medical treatment for his left shoulder complaints claiming they were medically causally related to his work injury.
In an August 31, 2010 Compensation Order, the presiding Administrative Law Judge denied Petitioner’s claim for relief. Jose C. Romero v. V & V Construction, Inc., AHD No. 10-267, OWC No. 657345 (August 31, 2010) (Romero I). Petitioner timely appealed arguing that he had not been properly afforded the presumption of compensability.

On appeal, this Review Panel determined that the ALJ committed error by evaluating the “cumulative evidence” to conclude that Petitioner’s left shoulder complaints were not medically causally related to his work injury instead of first according him the presumption of compensability. We further reasoned
As stated, the Compensation Order shows that the parties stipulated that on February 13, 2009, the Petitioner sustained an injury which arose out of and in the course of his employment. CO at p. 2. Thus, the presumption of compensability attached in this case. As the court held in Whittaker v. D.C. Dept. of Employment Services, 668 A.2d 844 (D.C. 1995), the presumption, once attached to establish a causal connection between the disability and the work-related event, activity, or requirement, also extends to the question of the medical causal relationship between the current disability and the work-related injury. Accordingly, in order to rebut the presumption of medical causal relationship, an employer must present evidence specific and comprehensive enough to sever the potential connection between the disability and work-related injury. See Whittaker, supra at 845-846.

With the presumption attached, it became necessary for Respondent to present evidence in rebuttal to sever the potential connection between the left shoulder complaints and the work-related injury. On remand, the ALJ is instructed to apply the traditional presumption of compensability analysis to the facts of this case and determine whether that presumption has been rebutted. If not, the ALJ shall award the relief requested. If the presumption is found to be rebutted, the ALJ shall determine whether on shifting the burden back, Petitioner has proven his case by a preponderance of the evidence and rule accordingly.

Jose C. Romero v. V & V Construction, Inc., CRB No. 10-169, AHD No. 10-267, OWC No. 657345 (February 10, 2011), at 3. The Compensation Order (CO) was vacated and remanded to the ALJ to carry out our instructions. 


On remand, the ALJ again denied the claim for relief. Jose C. Romero v. V & V Construction, Inc., AHD No. 10-267, OWC No. 657345 (February 28, 2011) (Romero II). The ALJ reasoned that although the presumption of compensability attached, it attached only as to the injury to the left thumb. As such, he determined that the presumption had not been invoked as to the left shoulder complaints and therefore the burden did not shift to the employer to rebut. Id. at 5. The ALJ then proceeded to argue in the alternative that even assuming the presumption had been invoked, there was evidence in the record that clearly rebutted the presumption. Id. Petitioner has timely appealed with the Employer-Respondent (Respondent) filing in opposition.
Analysis
As an initial matter, the scope of review by the Compensation Review Board (CRB) and this Review Panel, as established by the Act and as contained in the governing regulations, is limited to making a determination as to whether the factual findings of the Compensation Order are based upon substantial evidence in the record, and whether the legal conclusions drawn from those facts are in accordance with applicable law. See D.C. Workers’ Compensation Act of 1979, as amended, D.C. Code Ann. §§ 32-1501 to 32-1545 (2005), at § 32-1521.01(d)(2)(A). “Substantial evidence,” as defined by the District of Columbia Court of Appeals, is such evidence as a reasonable person might accept to support a particular conclusion. Marriott International v. District of Columbia Department of Employment Services, 834 A.2d 882 (D.C. 2003).  Consistent with this standard of review, the CRB and this Review Panel are constrained to uphold a Compensation Order that is supported by substantial evidence, even if there is also contained within the record under review substantial evidence to support a contrary conclusion, and even where the reviewing authority might have reached a contrary conclusion. Marriott, 834 A.2d at 885.

In presenting his arguments on appeal, Petitioner initially states that the presumption of compensability requires a finding that his left shoulder condition is casually related to his work injury. Petitioner then inexplicably proceeds to state, in an apparent misstatement, that the presumption was correctly invoked by the ALJ in the COR, when in fact, the ALJ found that the presumption had not been invoked as to the shoulder. Claimant’s Memorandum of Points and Authorities, unnumbered p. 4. Despite this apparent misstatement, we agree that the presumption was invoked as to the left shoulder and find error in the ALJ’s finding to the contrary. 

In undertaking the presumption analysis on remand as directed, the ALJ reasoned that even though the parties stipulated to a work place injury and the presumption of compensability attached in this matter, it attached only as to the injured left thumb and not the “subsequently alleged shoulder pain.” Romero II at 5. We disagree with this analysis as it not only runs counter to the current state of the law in this jurisdiction, it also serves to negate our determination in the remand order that the presumption attached as to the left shoulder and thus became the law of the case. Once the presumption of compensability has attached it also extends to any claimed medical causal relationship between a subsequently claimed disabling condition, in this case the left shoulder, and the original work injury. See Whittaker, supra.

Petitioner claims his left shoulder pain developed as a consequence to his work injury and submitted a statement from his treating physician that the work injury had the potential to cause that pain, although it was only a remote possibility. This was sufficient to invoke the presumption of a medical causal relationship and for the ALJ to determine otherwise was not in accordance with the law in this jurisdiction.
 The ALJ shall correct this on remand.

The ALJ nonetheless proceeded in the alternative as if the presumption had been invoked so as to determine whether the presumption was rebutted. In doing so, the ALJ stated

“[a]ssuming, arguendo, that claimant did establish the causality of his shoulder symptoms to the February 13, 2009 work injury, the adduced evidence clearly rebuts that presumed connection to meet employer’s burden. 


Romero II at 5.

In finding the presumption rebutted, the ALJ relied upon the contents of a July 29, 2010 letter from Dr. Means, Petitioner’s treating physician, where in responding to an inquiry from Petitioner’s counsel on causal relationship stated that the possibility of Petitioner’s current left shoulder complaints being related to the work injury while possible was “very remote.” The ALJ deemed this opinion to be specific and comprehensive enough to rebut the presumption and shifted the burden back to Petitioner to show by a preponderance of the evidence there was a causal connection.

Petitioner argues that the ALJ’s determination that his treating physician’s July 29, 2010 report is specific and comprehensive enough to rebut the presumption is not supported by substantial evidence. We agree.

In order to properly assess the ALJ’s determination, it becomes necessary to evaluate the treating physician’s letter to see if it meets the standard established by the D.C. Court of Appeals when seeking to rebut medical causation. That standard holds that an employer meets its burden to rebut the presumption when it proffers a qualified independent medical evaluator (IME) who, after examining the employee and reviewing his medical records, unambiguously opines that the work injury did not contribute to the disability. Washington Post v. D.C. Dept. of Employment Services, 852 A.2d 909 (D.C. 2004). 

In his July 29, 2010 letter, Dr. Means prefaced his opinion by stating “[I] have not diagnosed Mr. Romero with any specific condition with regard to the left shoulder as he has not been formally evaluated for this as of yet.” As to a causal connection he went on to say:


It is possible that he could have developed some left shoulder symptoms from an avulsion traction type injury, but I do not think this is very likely, and Mr. Romero did not note any of these symptoms until 10/22/2009, at least to us. Therefore, I think the possibility that it is related to the 02/13/2009 injury is a very remote possibility. 

 
If we apply the DCCA’s standard, we first note that Dr. Means arguably has rendered an opinion without an express examination of the left shoulder and he has stated that he has not diagnosed any specific condition of the left shoulder. We further note that by stating there “is a very remote possibility” of a causal relationship between Petitioner’s left shoulder symptoms and the work injury, Dr Means has rendered an opinion that is anything but unambiguous. We are left to conclude using the test established by the DCCA, it was error for the ALJ to find that this evidence was comprehensive enough to rebut the presumption.
 

In the instant matter, Petitioner has met the minimal threshold requirement of showing a work-place injury that had the potential of causing the current disability to his left shoulder. The substantial evidence in the record argued by Respondent and relied upon by the ALJ does not contain a qualified medical opinion that unambiguously opined after an examination to the contrary so as to sever the presumption. Where the presumption of compensability is not rebutted, a workers’ compensation claim will be deemed to fall within the purview of the statute, and a petitioner is entitled to compensation. Washington Post, supra.


We have determined that there is substantial evidence in the record to invoke the presumption that the currently claimed disability to the left shoulder is medically causally related to the work injury. We have also determined that the evidence relied upon by Respondent and evaluated by the ALJ in rebuttal is not specific and comprehensive enough to rebut the presumption. Accordingly, as the presumption has been found to have been invoked as to the left shoulder condition and not rebutted, no other result can attain but to award the benefits requested. This shall be accomplished on remand.
Conclusion

The Compensation Order on Remand of February 28, 2011 is not supported by substantial evidence in the record and is not in accordance with the law.
Order

The Compensation Order on Remand of February 28, 2011 is Reversed and this matter is Remanded for the issuance of a compensation order awarding the benefits requested.
FOR THE COMPENSATION REVIEW BOARD:

______________________________

Henry W. McCoy

Administrative Appeals Judge

              August 12, 2011    ________                                          

DATE
�  See McCamey v. D.C. Dept. of Employment Services, 947 A.2d 1191 (D.C. 2008); WMATA v. D.C. Dept. of Employment Services, 926 A.2d 140 (D.C. 2007)
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