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Judges.

FLOYD LEWIS, Administrative Appeals Judge, on behalf of the Review Panel:
DECISION AND ORDER

Jurisdiction is conferred upon the Compensation Review Board pursuant to D.C.
Official Code §§ 32-1521.01 and 32-1522 (2004), 7 DCMR § 230, and the Department of
Employment Services Director’s Directive, Administrative Policy Issuance 05-01
(February 5, 2005).!

' Pursuant to Administrative Policy Issuance No. 05-01, dated February 5, 2005, the Director of the
Department of Employment Services realigned the Office of Hearings and Adjudication to include, inter
alia, establishment of the Compensation Review Board (CRB) in implementation of the District of
Columbia Fiscal Year 2005 Budget Support Act of 2004, Title J, the D.C. Workers’ Compensation
Administrative Reform and Anti-Fraud Amendment Act of 2004, sec. 1102 (Oct. 1, 1994), codified at D.C.
Code Ann. §§ 32-1521.01, 32-1522 (2005). In accordance with the Director’s Policy Issuance, the CRB
replaces the Office of the Director in providing administrative appellate review and disposition of workers’
and disability compensation claims arising under the D.C. Workers’ Compensation Act of 1979, as
amended, D.C. Code Ann. §§ 32-1501 to 32-1545 (2005) and the D.C. Government Comprehensive Merit
Personnel Act of 1978, as amended, D.C. Code Ann. §§ 1-623.1 to 1.643.7 (2005), including responsibility
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BACKGROUND

This appeal follows the issuance of a Compensation Order from the Administrative
Hearings Division (AHD) of the Office of Hearings and Adjudication (OHA) in the
District of Columbia Department of Employment Services (DOES). In that Order, which
was filed on June 29, 2007, the Administrative Law Judge (ALJ) concluded that

As grounds for this appeal, Petitioner alleges that the ALJ’s decision is erroneous and
should be reversed.

ANALYSIS

As an initial matter, the scope of review by the Compensation Review Board
(CRB) and this Review Panel, as established by the Act and as contained in the governing
regulations, is limited to making a determination as to whether the factual findings of the
Compensation Order are based upon substantial evidence in the record, and whether the
legal conclusions drawn from those facts are in accordance with applicable law. D.C.
Official Code §32-1522(d)(2). “Substantial evidence,” as defined by the District of
Columbia Court of Appeals, is such evidence as a reasonable person might accept to
support a particular conclusion. Marriott Int'l v, District of Columbia Department of
Employment Services, 834 A.2d 882 (D.C. 2003). Consistent with this scope of review,
the CRB and this Review Panel are constrained to uphold a Compensation Order that is
supported by substantial evidence, even if there js also contained within the record under
review substantial evidence to Support a contrary conclusion, and even where the
reviewing authority might have reached a contrary conclusion. Marriott, 834 A.2d at
885.

Turning to the case under review herein, Petitioner alleges that the ALJ committed
error by concluding that Respondent had not unreasonably refused to cooperate with

should be suspended as of October 23, 2005, as the facts establish that Respondent
unreasonably refused to cooperate with vocational rehabilitation. Respondent counters
that the Compensation Order is supported by substantial evidence and should be affirmed
in its entirety.

In the instant matter, Petitioner sought to modify a Compensation Order issued in May
of 2006, which awarded Respondent temporary total disability benefits from May 17,

for administrative appeals filed prior to October I, 2004, the effective date of the D.C. Workers’
Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004,



2005 and continuing. Petitioner asserted that Respondent did not cooperate with and
thwarted its vocational rehabilitation efforts and that Respondent’s unreasonable behavior
resulted in his termination from a position that Petitioner had created for him.

It is also a well-entrenched proposition in this jurisdiction that
disability is an economic concept, dependent on the realities of the
market place. A claimant must initially demonstrate that he is
suffering from the residuals of a work-related injury that prevents
said claimant from returning to his usual employment. Where
shown, the burden of production is thereby shifted to employer to
demonstrate the availability of suitable employment given a
claimant’s age, transferable skills, physical capabilities, educational
background and geographic location. 7Tpe Washington Post .
District of Columbia Department of Employment services, 675 A.2d
37,40 (D.C. 1996); Also see Ann 0. Joyner v. District of Columbia
Department of Employment Services, 502 A.2d 1027 (D.C. 1986).

Compensation Order at 7.

At the hearing, Petitioner asserted that it designed a position in accordance with
Respondent’s restrictions and after only working for a week, Respondent hurried back to

In concluding that Petitioner did not offer a suitable position to Respondent, the ALJ
found that Drs. Shah and Yablon both opined that Respondent, at most, was capable of

- - required claimant to drive about an hour and a half—thirty
minutes beyond the latest driving restriction issued by employer’s
own IME, Dr. Yablon. Said position, being full-time in nature, was
also beyond the hourly restraints for claimant, issued by Dr. Shah on
January 30, 2007. Thus, even without invoking the evidentiary
preference normally accorded treating physicians . . under the



circumstance the modified job in question did not comport with the
physical restrictions rendered claimant.

Moreover, even if the said position had initially been suitable for
claimant, due to claimant’s termination by employer, it is no longer
available to him. It is irrelevant whether claimant’s termination was
for cause, or not. The fact still remains that given either Dr.
Yablon’s or Dr. Shah’s restrictions, claimant js in a different

positions for claimant.

Compensation Order at 9.

a “consequential disorientation” of his work injury and his “increased pain and sleep
deprivation are residuals of his work injury that prevented him from performing his
duties appropriately.” In rejecting Petitioner’s argument that this was an example of
how Respondent voluntarily limited his income, the ALJ stressed that quite to the
contrary, by reporting to work two hours earlier than the required time, “claimant showed
a willingness and motivation to work.” Jd

On appeal, Petitioner asserts that Respondent’s counsel unreasonably refused to allow
Petitioner’s vocational rehabilitation counselor to meet with Respondent and as such,
Respondent fajled to accept vocational rehabilitation, The ALIJ rejected this argument
concluding that it was not unreasonable for Respondent not to again meet with
Petitioner’s vocational counselor, Cheryl Duncan,

The ALJ noted that it was important to comply with the request of Petitioner’s
physician, Dr. Yablon, that a MRI, as well as a FCE be conducted on Respondent.
However, since the MR] was never conducted on Respondent, a complete picture of
Respondent’s condition and capabilities was never developed in accordance with the
request of Petitioner’s own physician. The ALJ also noted that the goal set by Ms.

restrictions.

Respondent, in opposing this appeal, also reiterates that is was not unreasonable for
Respondent not to meet with Ms. Duncan for more counseling, unti all of the diagnostic



examinations and results had been taken and analyzed by Dr, Yablon, Respondent
asserts that because the requested MR] Wwas never authorized, Petitioner’s own physician,
Dr. Yablon could not complete his work restriction analysis for Respondent and Ms.
Duncan was not able to proceed with placement in the vocational rehabilitation process,
as she needed Respondent’s work restrictions from Dr, Yablon, Respondent also
emphasized that Respondent returned to work at Petitioner’s facility more that two
months before Ms Duncan had targeted for him to do so,

Petitioner also cites the case of Makins v. Dis. Of Columbia, 861 A.2d 590, 593 (D.C.
2004) as support for its contention that vocational rehabilitation and job placement efforts
did not proceed forward because Respondent’s counsel prevented Ms. Duncan from
meeting with Respondent after October 23, 2006. Petitioner asserts that since
Respondent’s counsel was acting as Respondent’s agent, Respondent is bound by
counsel’s acts and as such, has unjustifiably refused to accept vocational rehabilitation,

In addition, the focal point in this matter is a question of reasonableness and the ALJ
concluded that it was not unreasonable for Respondent’s counsel to suspend
Respondent’s further participation in the vocational rehabilitation process until all

Accordingly, after a complete review of the record, this Panel concludes that the
ALJ’s decision is supported by substantial evidence, is in accordance with the law and
should not be disturbed.

CoNcLusIoN

The Compensation Order of June 29, 2007 is supported by substantial evidence and is
in accordance with the law,



ORDER

The Compensation Order of June 29, 2007 is hereby AFFIRMED,

FOR THE COMPENSATION REVIEW BOARD:
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FLOYD LEwl¥
Administrative Appeals Judge

September 18 2007
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