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Linda F. Jory, Administrative Appeals Judge, on behalf of the Review Panel

Decision and Order

Jurisdiction

Jurisdiction is conferred upon the Compensation Review Board pursuant to D.C. Official Code §§ 32-1521.01 and 32-1522 (2004), 7 DCMR § 230, and the Department of Employment Services Director’s Directive, Administrative Policy Issuance 05-01 (February 5, 2005)
.

Background

This appeal follows the issuance of a Compensation Order on Remand from the Administrative Hearings Division (AHD) of the Office of Hearings and Adjudication (OHA) in the District of Columbia Department of Employment Services (DOES).  In that Order which was filed on March 12, 2007
, the Administrative Law Judge (ALJ) concluded that Respondent took no retaliatory action against Petitioner due to Petitioner’s assertion of a worker’s compensation claim under the Act and denied Petitioner’s claim for relief. The Order followed a Decision and Order on Remand from the CRB on February 5, 2007 as the Panel therein determined the Compensation Order on Remand issued on November 1, 2006 was not in accordance with the law as the ALJ failed to adhere to the “law of the case” doctrine as established by the Director in his Remand Order dated June 2, 2002.  See Munson v. Hardy & Sons Trucking, Dir. Dkt. No. 01-53 (June 3, 2002).  

Claimant-Petitioner’s (Petitioner) Petition for Review alleges as grounds for its appeal that the Order on Remand is not in accordance with the instructions set forth by the Board’s Decision and Order nor is it supported by substantial evidence.  Respondent has not filed a response to Petitioner’s Application for Review
. 

Analysis

As an initial matter, the standard of review by the Compensation Review Board (CRB) and this Review Panel, as established by the Act and as contained in the governing regulations, is limited to making a determination as to whether the factual findings of the Compensation Order are based upon substantial evidence in the record, and whether the legal conclusions drawn from those facts are in accordance with applicable law.  D.C. Official Code § 32-1521.01 (d)(2)(A).  “Substantial evidence,” as defined by the District of Columbia Court of Appeals, is such evidence as a reasonable person might accept to support a particular conclusion.  Marriott Int’l. v. District of Columbia Department of Employment Services, 834 A.2d 882 (D.C. App. 2003).  Consistent with this standard of review, the CRB and this Review Panel are constrained to uphold a Compensation Order that is supported by substantial evidence, even if there is also contained within the record under review substantial evidence to support a contrary conclusion, and even where the reviewing authority might have reached a contrary conclusion.  Marriott, 834 A.2d at 885.
In support of Petitioner’s primary argument that the Order on Remand is not in accordance with the instructions set forth by the Board, Petitioner asserts that in the Remand Order issued by the Director, Petitioner was found to have established a prima facie case of retaliatory discharge and therefore the ALJ had no jurisdiction to make any other finding. Petitioner also asserts there is no record based explanation for the employer’s decision to terminate Petitioner, and the complete absence of evidence does not constitute substantial evidence.  Petitioner further asserts that  these errors require reversal of the March 2007 Compensation Order on Remand and an entry of a Compensation Order granting Petitioner’s claim for relief.

Regarding Petitioner’s latter request for an entry of an order granting benefits, Petitioner is reminded that the Court of Appeals recently held that the CRB is constrained to remand matters to AHD with instructions to enter an order consistent with its opinion but cannot issue and award of compensation. Washington Metropolitan Area Transit Authority v. DOES (Juni Browne, Intervenor) No. 06-AA-27, 2007 D.C. App. Lexis 332, ___ A. 2d ____ (June 14, 2007).
The Panel further concludes the ALJ’s conclusion that Respondent took no retaliatory action against Petitioner due to Petitioner’s assertion of a workers’ compensation’s claim is supported by substantial evidence, and is otherwise in accordance with the law.
In so concluding, the Panel agrees that the Director having found that Petitioner had established a prima facie case of retaliatory discharge, does establish that Petitioner met his burden of establishing he had been discharged and this is the law of the case. This, however, would not preclude an employer from continuing to assert that a retaliatory termination did not take place in defense of the claim.  Nevertheless, the ALJ reviewed the evidence as a whole to determine if Respondent had a legitimate nondiscriminatory reason justifying Petitioner’s discharge and if so, whether the preponderance of the evidence nevertheless supports the conclusion that Petitioner was fired, wholly or in part for pursuing is rights under the Act notwithstanding the reasons asserted by Respondent pursuant to the Decision and Order on Remand.
The ALJ concluded that: “[Petitioner] was unable to meet employer’s requirement that he provide his own truck and remain financially responsible for certain items incidental to the operation of his truck”, which the ALJ concluded “suffices as a legitimate non-retaliatory reason for any discharge of [Petitioner] by [Respondent], given that it is an across-the board policy, with a sound business rationale”. COOR at 4. 

Monica King, safety manager for Respondent, testified as follows when asked what would an employee, who had been injured and wanted to come back to work for Hardy and Son Trucking, have to do:

He would have to come to me and say that he wants to come back to work.  He would have to be sent back to Dyne Medical to be re-drug tested. He would have to bring in or have his insurance company fax updated certificates both for workers’ comp and truck insurance.

HT at 72.

Ms. King testified that she had initially accepted Petitioner’s paperwork for employment and had sent him to Dyne Medical for his physical but that she had not had any contact with Petitioner within the last two years. On cross-examination Ms. King explained that she did not offer jobs but instead had an ad in newspapers advertising need for drivers and they would come to her.

The Panel finds that the ALJ’s determination that Petitioner needed to meet certain requirements in order to retain his employment suffices as a legitimate non-retaliatory reason for any discharge and is supported by substantial evidence of record.  

In determining that Petitioner had not shown that the business reason offered by employer for his discharge was pre-textual, the ALJ relied on Petitioner’s own prior testimony,  read into the record by counsel for Respondent, as impeachment evidence that after his doctor released him to work he went to get a physical and could not get clearance on it because his sugar levels were up and was further prevented from working because he had no money for fuel for his truck, no money for insurance for his truck, and no money for tags, so he could not go back to work for Respondent.  See HT at 41, 42.

Based upon the foregoing, we find no reason to disturb the ALJ’s analysis, conclusion or order.

Conclusion

The Panel concludes the ALJ has complied with the Compensation Order on Remand; the Compensation Order on Remand is supported by substantial evidence and is in accordance with the law.  

ORDER

The March 12, 2007 Compensation Order on Remand is hereby Affirmed. 

FOR THE COMPENSATION REVIEW BOARD:






____________________________________





Linda F. Jory

                                                            Administrative Appeals Judge






July 19, 2007
                                                            ____________________________________

                              


Date              


 

�Pursuant to Administrative Policy Issuance No. 05-01, dated February 5, 2005, the Director of the Department of Employment Services realigned the Office of Hearings and Adjudication to include, inter alia, establishment of the Compensation Review Board (CRB) in implementation of the District of Columbia Fiscal Year 2005 Budget Support Act of 20024, Title J, the Workers’ Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004, sec. 1102 (Oct. 1, 1994) codified at D. C. Code Ann. §§ 32-1521.01, 32-1522 (2005).  In accordance with the Director’s Policy Issuance, the CRB replaces the Office of the Director in providing administrative appellate review and disposition of workers’ and disability compensation claims arising under the D.C. Workers’ Compensation Act of 1979, as amended, D.C. Code Ann. §§ 32-1501 to 32-1545 (2005) and the D.C. Government Comprehensive Merit Personnel Act of 1978, as amended, D.C. Official Code §§ 1-623.1 to 1.643.7(2005), including responsibility for administrative appeals filed prior to October 1, 2004, the effective date of the D.C. Workers’ Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004.





�The Compensation Order indicates the Order was issued on March 12, 2006 but the Certificate of Service is dated April 12, 2007.  Inasmuch as the Order refers to events that occurred in November 2006, the Panel takes administrative notice that the correct date of issuance was March 12, 2007.  





� The CRB received notice via facsimile on June 13, 2007 that previous counsel for Hardy & Sons, Michael Dobbs no longer represented employer.  This notice as well as Petitioner’s Application for Review and request for an extension of time were also served directly on Hardy & Sons.    
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