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MEMORANDUM OPINION AND JUDGMENT

PER CURIAM: Petitioner
worker’s compensation claim.
concluded that substantial evidence
had not given his employer timely
employment. We affirm.

Robert Johnson challenges the denial of his
The Compensation Review Board (CR8)
supported the determination that Mr. Johnson
notice of his injury and its connection to his
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I.

In a proceeding before the Department of Employment Services, Mr.
Johnson presented the following evidence. Mr. Johnson was employed as a cook
at Hamilton Crowne Plaza Hotel from 1996 to 2011. From early on in his
employment, Mr. Johnson complained to various hotel employees about the
volume of the sound coming from the steamer that was adjacent to his work space.
Neither Mr. Johnson nor any of his coworkers wore ear protection at any point.

Mr. Johnson began noticing that he was having trouble hearing several years
before he left his employment at the hotel. As early as 2007, his wife complained
about his hearing loss. By 2008 or 2009, he had trouble hearing his coworkers
when they spoke to him. Mr. Johnson attributed his hearing loss to the noise from
the steamer. In April 2013, Mr. Johnson had an MRI in connection with his
hearing loss. In June 2013, a hearing test confirmed that Mr. Johnson had impaired
hearing.

Mr. Johnson filed a claim for worker’s compensation benefits based on his
hearing loss in January 2014. An Administrative Law Judge (AU) denied Mr.
Johnson’s claim on the grounds that Mr. Johnson did not give timely notice of his
injury to his employer and did not timely bring his claim. On review, the CRB
upheld the AU’s ruling on both grounds. To the extent that Mr. Johnson
attempted to rely on workplace-noise standards issued by the Occupational Safety
and Health Administration (OSHA), the CRB concluded that the ALl and the CRB
did not have authority to apply or enforce those standards.

II.

“In a worker’s compensation case, we review the decision of the [CRB], not
that of the AU. .. . In doing so, however, we cannot ignore the compensation
order which is the subject of the Board’s review.” Washington Metro. Area
Transit Auth. v. District of Columbia Dep ‘t of Emp ‘t Servs., 926 A.2d 140, 147
(D.C. 2007) (internal quotation marks omitted). “The CRB must affirm a
compensation order if the AU’s factual findings are supported by substantial
evidence and the AU’s legal conclusions flow rationally from those facts.” Reyes
v. District of Columbia Dep ‘t of Emp ‘t Servs., 48 A.3d 159, 164 (D.C. 2012).
When the CRB has conducted a proper inquiry, “this court will affirm the [CRB]’s
ruling unless it is arbitrary, capricious, or otherwise an abuse of discretion and not
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in accordance with the law.” McCamey v. District of Columbia Dep ‘t of Emp ‘t
Servs., 947 A.2d 1191, 1196 (D.C. 2008) (en banc).

The District of Columbia Workers’ Compensation Act requires that notice of
“any injury. . . in respect of which compensation is payable under this chapter
shall be given within 30 days after. . . the employee. . is aware or in the exercise
of reasonable diligence should have been aware of a relationship between the
injury.. . and the employment.” D.C. Code § 32-1513 (a) (2012 Repi.).

Mr. Johnson argues that he satisfied this requirement by alerting his
employer to the noise that he alleges caused his hearing loss. The statute by its
terms, however, requires that the employee notify the employer of the injury, not
merely of the workplace condition that is claimed to be the source of the injury.
See Poole v. District of Columbia Dep ‘t of Emp ‘t Servs., 77 A.3d 460, 465-66
(D.C. 2013) (defining “injury’ for purposes of the D.C. Workers’ Compensation
Act” as “the harmful physical . . . consequences of [the harm-causing] event”)
(internal quotation marks omitted). Notifying an employer of a potentially harmful
workplace condition is therefore not sufficient to satisfy the statute’s notice
requirement, at least where, as here, the connection between that workplace
condition and the claimed injury is not so obvious that providing notice of the
workplace condition necessarily implies that there is an injury. Because noise can
be annoying without causing hearing loss, Mr. Johnson’s noise complaint did not
give Mr. Johnson’s employer implied notice of Mr. Johnson’s hearing loss.

Mr. Johnson does not seem to dispute that he was aware of his hearing loss
and its connection to his employment at least as of June 2013. Mr. Johnson’s
notice to his employer in late January of 2014 was therefore well beyond the
permissible thirty-day notice period. Accordingly, the CRB properly upheld the
AU’s denial of Mr. Johnson’s claim for failure to provide timely notice. Given
that ruling, we need not consider the other issues raised by the parties. We do note,
however, that we agree with the CR13 that the AU and the CR13 did not have
authority to address claims of O$F{A violations. Cf 29 U.S.C. § 653(b)(4) (2012)
(“Nothing in this chapter shall be construed to supersede or in any manner affect
any workmen’s compensation law. .. .“); Dukes v. Sirius Constr., Inc., 73 P.3d
781, 792-93 (Mont. 2003) (“Congress did not intend that the OSH Act affect state
workers’ compensation laws, nor that the Act enlarge or diminish state common
law or tort law remedies available to injured workers.”).

The order of the CRB is therefore
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Affirmed.
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