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Melissa Lin Klemens, Administrative Appeals Judge, for the Compensation Review Board:
Decision and REMAND order
Jurisdiction

Jurisdiction is conferred upon the Compensation Review Board (“CRB”) pursuant to D.C. Code §§32-1521.01 and 32-1522 (2004), 7 DCMR §250, et seq., and the Department of Employment Services Director’s Directive, Administrative Policy Issuance 05-01 (February 5, 2005).
Overview

On October 2, 2008, Petitioner worked for Respondent as a bank teller.  On that date, she was hit in the head by a teller-vault door.

Respondent contested Petitioner’s request for workers’ compensation benefits, and the parties proceeded to a formal hearing.  As a result, on July 31, 2009, a Compensation Order issued, and Petitioner’s request for temporary total disability benefits from October 2, 2008 to January 4, 2009 was denied because the administrative law judge (“ALJ”) determined Petitioner’s testimony lacked credibility and the medical reports were unreliable.  With these findings as her foundation, the ALJ ruled that the presumption of compensability had been invoked and then rebutted, but when weighing the totality of the evidence, the ALJ ruled Petitioner had failed to demonstrate a causal connection between her medical condition and her October 2, 2008 work injury.  

As grounds for this appeal, Petitioner argues the Compensation Order should be reversed because the ALJ assumed facts not in evidence, the ALJ failed to adduce documentary evidence, and the ALJ allowed her impression of the Petitioner to “cloud” the Compensation Order.   Specifically, 
[t]here is no evidence in the record of this matter to indicate that the Claimant was disabled from her previous injuries or continuing to receive medical treatment for those prior injuries at the time of the incident at issue.  The ALJ made a factually unsupported finding that the Claimant is suffering from residual effects from her previous injuries, when no physician had made that determination, and no employer stated that she was on the disabled list of employees. 

Claimant’s Memorandum of Points and Authorities in Support of Claimant’s Application for Review, p.5.

On the other hand, Respondent asserts the Compensation Order is in accord with the law.  Petitioner’s arguments, arguably, are baseless in light of the ALJ’s credibility determinations.
Analysis

The scope of review by the CRB is limited to a determination as to whether the factual findings of the appealed Compensation Order are based upon substantial evidence in the record and whether the legal conclusions drawn from those facts are in accord with applicable law.
  §32-1521.01(d)(2)(A) of the District of Columbia Workers’ Compensation Act of 1979, D.C. Code, as amended, §32-1501 et seq. (“Act”).  Consistent with this standard of review, the CRB is constrained to uphold a Compensation Order that is supported by substantial evidence, even if there also is contained in the record under review substantial evidence to support a contrary conclusion and even if the CRB might have reached a contrary conclusion. Marriott International v. DOES, 834 A.2d 882, 885 (D.C. 2003). 
An important issue in this case is credibility. A determination of credibility, like all other findings of fact, must be supported by substantial evidence in the record when reviewed as a whole. See, Davis v. Western Union Telegraph, Dir. Dkt. 88-84, H&AS No. 87-751, OWC No. 098216 (March 4, 1992). Such a determination should involve more than a mere consideration of the witness’ demeanor and appearance; it should include an overall evaluation of the testimony in light of its rationality, internal coherence, and consistency with other evidence of record. Davis, supra, (citing, Sartor v. Arkansas Natural Gas Corporation, 321 U.S. 620 (1955)). 

The ALJ found Petitioner’s testimony that she had been hit in the head with a vault door when coupled with the medical evidence was sufficient to trigger the presumption of compensability; however, the ALJ found the remainder of Petitioner’s testimony not credible:

Claimant’s testimony at hearing lacked credibility.  Claimant’s demeanor at hearing was belligerent, her tone was caustic.  At times during the presentation of her testimony Claimant was condescending and rude.  Claimant was excessively verbose yet evasive when answering questions.  She often provided answers that did not address the inquiries presented to her.  As the hearing progressed Claimant’s evasiveness increased.  

Often, Claimant provided testimony that was misleading.  When asked to explain her reasons for returning to work in January, 2009, Claimant responded,

My reasons for returning to work were twofold; One, Because I had thought and hoped that I would be able to return; and second, because, as was mentioned in the opening statement, I do have a significantly medically disabled child for whom I am the sole care provider for.  (TR p. 62).

On cross examination it was revealed that Claimant does not care for her son on a day-to-day basis; that Claimant’s son is twenty years of age, attends an out-of-state college in Hartford, Connecticut, and the significant medical disability Claimant referenced was her son’s asthma. (TR p. 66).
When asked, “Ma’am, you have had prior problems before October 2nd, 2008, with respect to both your neck and your head; is that true?”  Claimant answered, “Not the ways you summarize it, no”.  When asked the same question for a second time Claimant admitted having four prior injuries.  (TR pp 68-75).

When asked if she advised Drs. Levitt, Hahan or Scherping of her four prior incidents that caused injury to her head, neck and back, Claimant stated that she filled out a form that had provided that information.  After further inquiry in this regard, Claimant admitted the form she completed was not a form provided by each of the physicians she consulted, but rather a form that AIG, the insurance company, asked her to complete.

When asked if she had received any physical therapy pursuant to treatment for the instant work injury Claimant said, “Yes and no is the correct answer. I had one instance of physical therapy, to answer your question, in which I came back and was denied by AIG Insurance Company.”  (TR p. 94).  Upon further questioning Claimant later admitted she had undergone physical therapy three times a week for three weeks.  (TR p. 94-95).

As a result of Claimant’s behavior and declarations at hearing, little weight has been credited to her testimony.

Seals v. The Bank Fund Staff Federal Credit Union, AHD No. 09-144, OWC No. 653446 (July 31, 2009), pp. 5-6.
It is well within the province of the ALJ to consider evasiveness, deception, and inconsistencies when assessing a witness’ credibility.  The ALJ who heard the testimony and saw Petitioner testify is in the best position to make these credibility determinations and the factual finding at issue here. See, Greater Washington Business Center v. D.C. Commission on Human Rights, 454 A.2d 1333, 1337.  Because these findings are supported by substantial evidence in the record, we are bound by them. Marriott, supra.  Nonetheless, the ALJ determined Petitioner’s testimony that she had been hit in the head with a vault door when coupled with the medical evidence was sufficient to trigger the presumption of compensability. Seals, supra, at 4.
Pursuant to §32-1521 of the Act, an injured worker is entitled to a presumption of compensability (“Presumption”).  In order to benefit from the Presumption, the injured worker initially must present some evidence of a disability and the existence of a work-related event, activity, or requirement which has the potential to cause or to contribute to the disability.  Ferreira v. DOES, 531 A.2d 651 (D.C. 1987).  The Presumption then operates to establish a causal connection between the disability and the work-related event.  Id. at 655.
Once the Presumption has been invoked, the burden shifts to the employer to submit substantial evidence showing the disability did not arise out of and in the course of the injured workers’ employment.  Id.  At that point, the employer must come forth with substantial evidence “specific and comprehensive enough to sever the potential connection between a particular injury and a job-related event.”  Id.  Absent evidence specific and comprehensive enough to sever the potential connection between a particular injury and a job-related event, the claim is deemed compensable. Parodi v. DOES, 560 A.2d 524, 526. (internal quotation and citation omitted).  
The Compensation Order states
[t]o rebut the presumption, Employer offers the testimony of Claimant that indicates Claimant suffered prior head, neck and back injuries that have the potential of causing her current medical condition.  Claimant testified she has had four prior injuries that involved her head, neck or back. (TR pp. 68-74).

Seals, supra, p.5.  The ALJ relied upon these previous injuries alone to sever the Presumption;
 however, Petitioner argues this analysis assumes facts not in evidence.  

Although an ALJ is permitted to draw reasonable inferences from the evidence presented,
 based upon a review of the record, the ALJ essentially substituted her own judgment on the issue of causation without relying on support from the evidence.
  In other words, the evidence of the existence of prior injuries from two to twenty years before to the work-related accident without more legally is insufficient to sustain the ruling that the Presumption was rebutted,
 and because “[t]he statutory presumption applies as much to the nexus between an employee’s malady and his employment activities as it does to any other aspect of a claim,”
 application of the Presumption to the evidence offered to the ALJ can lead to only one result in this case.  
The evidence credited by the ALJ established a work-related event.  Her assessment of credibility does not displace the Presumption; therefore, Respondent’s evidence of prior injuries falls short of being specific and comprehensive enough to sever the potential connection between Petitioner’s documented injury and the work-related event.  See, McNeal, supra.  
 Conclusion and Order
The July 31, 2009 Order is not supported by substantial evidence and is not in accord with the law.  As such, it is Reversed and Remanded with instructions that a Compensation Order issue 
finding the presumption of compensability has been invoked and has not been rebutted.  Then, the issue of the nature and extent of Petitioner’s disability, if any, must be addressed.

FOR THE COMPENSATION REVIEW BOARD:

______________________________
Melissa Lin Klemens
Administrative Appeals Judge


May 20, 2010
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� “Substantial evidence” is relevant evidence a reasonable person might accept to support a conclusion. Marriott, supra.





� An ALJ is not constrained to accept or to reject testimony in toto, rather the ALJ has the discretion to make determinations as to what should be believed and what should be rejected. See, Mwabira-Simera v. Sodexho Marriott Management, CRB No. 08-186, AHD No. 08-126, OWC No. 629496 (January 28, 2009).


� Respondent has not submitted any medical reports or testimony opining that the injuries Petitioner complained of were not caused by or could not have been caused by being struck by a vault door.





� See, George Hyman Construction Co. v. DOES, 498 A.2d 563, 566 (D.C. 1985).





� At his March 9, 2009 deposition, Dr. Louis E. Levitt asserted an opinion that Petitioner “had no more than a contusion to her head and a mild cervical strain…  [T]his was a simple bump to the head and at best a simple soft tissue cervical strain,” ER7 p.21, but the ALJ, did not rely upon this opinion when determining that the circumstantial evidence was sufficient to rebut the Presumption.





� See, Brown v. DOES, 700 A.2d 787 (D.C. 1997).





� See, McNeal v. DOES, 917 A.2d 652, 658 (D.C. 2007).





� For purposes of the remand and in response to Petitioner’s argument that the ALJ failed to adduce documentary evidence by rejecting Dr. Wade’s reports because they were difficult to read, the ALJ did consider Dr. Wade’s medical records but was “unable to discern Dr. Wade’s current medical diagnosis and whether Dr. Wade considered Claimant’s prior injuries in making a diagnosis.”  Seals, supra, p.3.  After all, it is the responsibility of each party to present the evidence necessary to prove its case.  In the event a party chooses to rely upon illegible documents (whether due to handwriting, photocopying, or other causes), that party runs the risk the ALJ will not be able to consider the contents of those documents because of an inability to read them.  To expect anything to the contrary is to encourage speculation on the part of the ALJ.  See, Hill v. D.C. Unemployment Compensation Board, 279 A.2d 501 (D.C. 1971).
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