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Linda F. Jory, Administrative Appeals Judge, on behalf of the Review Panel; 

Decision and Order 
Jurisdiction

Jurisdiction is conferred upon the Compensation Review Board pursuant to D.C. Official Code § 32-1521.01 and § 32-1522 (2004), 7 DCMR § 230 (1994), and the Department of Employment Services Director’s Directive, Administrative Policy Issuance 05-01 (February 5, 2005).
 Pursuant to 7 D.C.M.R § 230.04, the authority of the Compensation Review Board extends over appeals from compensation orders including final decisions or orders granting or denying benefits by the Administrative Hearings Division (AHD) or the Office of Workers’ Compensation (OWC) under the public and private sector Acts.

Background

This appeal follows the issuance of a Compensation Order on Remand (COR) from the Administrative Hearings Division (AHD) of the Office of Hearings and Adjudication (OHA) in the District of Columbia Department of Employment Services (DOES).  In that Compensation Order on Remand, which was filed on February 28, 2007, the Administrative Law Judge (ALJ), concluded Claimant – Respondent (Respondent) sustained an accidental injury arising out of and in the course of her employment on from August 28, 1999 through the date of the formal hearing and continuing until such time as she returns to suitable alternative employment or until such time as there is some other change of conditions effecting the fact or degree of her disability. 

The Compensation Order on Remand followed the issuance of the Order of Remand issued by the CRB on August 22, 2006, which remanded the matter to AHD for further proceedings including but not limited to additional evidentiary proceedings as necessary consistent with the decision of the D.C. Court of Appeals remand order.  See Howard University Hospital v. District of Columbia Department of Employment Services, 881 A.2d 567 (D.C. App. 2005); Jacqueline Binns v. Howard University Hospital, CRB No. 02-110, OHA No. 00-389, OWC No. 5464606 (August 22, 2006)(Binns).   

As grounds for this appeal, Self-Insured Petitioner (Petitioner) alleges that the ALJ erred in failing to hold a hearing in accordance with the Order on Remand issued by the Compensation Review Board after the matter was returned to the Department of Employment Services from the D.C. Court of Appeals.  Respondent has filed a response asserting Petitioner is attempting to introduce new evidence and reargue its case at the appeal stage without first seeking a modification order from the ALJ.  Accordingly, it is Respondent’s request, that the Compensation Order on Remand and the Order Denying reconsideration should be affirmed. 

Analysis

As an initial matter, the scope of review by the Compensation Review Board (CRB) and this Review Panel (hereafter, the Panel) as established by the Act and as contained in the governing regulations is limited to making a determination as to whether the factual findings of the Compensation Order are based upon substantial evidence in the record, and whether the legal conclusions drawn from those facts are in accordance with applicable law.  D.C. Official Code § 32-1521.01(d)(2)(A).  “Substantial evidence”, as defined by the District of Columbia Court of Appeals, is such evidence as a reasonable person might accept to support a particular conclusion.  Marriott Int’l. v. District of Columbia Department of Employment Services 834 A.2d 882 (D.C. 2003).  Consistent with this scope of review, the CRB and this panel are bound to uphold a Compensation Order that is supported by substantial evidence, even if there is also contained within the record under review, substantial evidence to support a contrary conclusion, and even where the reviewing authority might have reached a contrary conclusion. Marriott, 834 A.2d at 885.   

The Court in Binns described the issue it would address as follows:
The parties thus have focused their arguments on whether it was proper for the Director to reject the ALJ’s finding and make a an independent determination that Binns’ August 28 exposure to latex indirectly caused her to be disabled after October 8, 1999, by aggravating her other, non-work related allergies.  This we think is a close question but one which we may not need to resolve in view of  a recent decision of this court that contradicts a fundamental premise of both the ALJ’s decision and the Hospital’s petition for review.  Both the ALJ and the Hospital have assumed that Binns was not disabled within the meaning of the Worker’s Compensation Act if all her latex-related symptoms truly have abated and she cannot return to her job at the Hospital only because she should not risk being re-exposed to latex.  That assumption is contrary to our recent holding in Washington Post v. District of Columbia Department of Employment Services, 853, A.2d 704)(Monique Berthault, intervenor)(D.C. 2004 [Berthault].

The Court explained that in Berthault it held:

. . . where a claimant’s allergic condition arises out of and is causally related to her employment, she continues to suffer from a compensable disability so long as she cannot return to her job (or obtain a monetarily equivalent job) even if her allergic symptoms have subsided and the only thing that prevents her from going back to work is the danger that her symptoms will recur if she does. Id  at 707,708.

Binns, supra at 576. 

In remanding the matter to the CRB the Court noted that “there evidently exists an independent alternative ground on which to affirm the determination that Binns continued to be temporarily totally disabled beyond October 8, 1999”, as it was conceded that Respondent’s allergy precluded her from returning to her nursing job even after October 8, 1999, if only because she had to avoid the risk of re-exposure to latex.  
The CRB, assuming the role of the Director, directed the parties to submit memoranda of points and authorities addressing whether this matter on remand should be addressed by the CRB or further remanded to AHD and thereafter remanded the matter to AHD.  In the Compensation Order on Remand, the ALJ acknowledged that the Court of Appeals in Berthault “held that a continuing disability is to be found where the avoidance of an allergic reaction is the cause of a claimant’s loss of earnings, even if the specific debilitating symptoms of the initial reaction have subsided”.  The ALJ further acknowledged the two prior compensation orders in this matter which denied ongoing benefits, as Respondent had been found to be stabilized and returned to her normal pre-acute condition as of October 8, 1999, had been declared erroneous by the issuance of the Court’s decision in Berthault.  The ALJ determined Respondent’s allergy first arose with her employment with Petitioner and she cannot return to work in her pre-injury job without risk of further allergic reaction and accordingly found her entitled to temporary total disability benefits continuing until such time as she returns to suitable alternative employment or until such time as there is some other change of conditions effecting the fact or degree of her disability. (emphasis added)
Petitioner argues in the instant appeal, the Court of Appeals remanded the matter to the CRB clearly anticipating that the factual record in this case needed to be reviewed and a new determination needed to be made as to whether the Respondent has a continuing disability. Petitioner explains that it is not sufficient for the ALJ to simply issue an Order without taking any evidence as to what has occurred over the past seven and a half years and to indicate instead that Petitioner simply can request a modification.  Respondent concedes that she has been working but is still suffering a wage loss.  Respondent however asserts there has been sufficient discovery and presentation of evidence over the past seven and a half ears, “regardless of [Petitioner’s] apparent desire to further prolong this litigation”.

Petitioner presented the same position to the ALJ in its Motion for Reconsideration. In denying Petitioner’s request for reconsideration on March 20, 2007, the ALJ opined that neither the Court, in its remand to the CRB, nor the CRB, in its remand to AHD, directed that a new evidentiary hearing was required. Rather it is the ALJ’s determination that a new evidentiary proceeding should be held only if deemed necessary which the ALJ did not deem necessary.  The ALJ advised the parties in his denial of reconsideration that if there is some dispute as to whether Respondent has returned to work while this matter has been on appeal it is appropriately addressed by modification proceedings under established principles governing modification of compensation orders.  

The Panel agrees that Petitioner’s request is premised upon an allegation that there has been a change in circumstances or conditions since the formal hearing relating to the fact or degree of disability or the amount of compensation payable as a result of the work injury and the Act provides the proper remedy under §32-1524.  The Panel further agrees that the ALJ was not directed to hold a new hearing and thus an error was not committed by failing to do so.  
Conclusion

The ALJ’s Compensation Order on Remand is supported by substantial evidence of record, and in accordance with the law.

Order

The February 28, 2007 Compensation Order on Remand is hereby AFFIRMED.
FOR THE COMPENSATION REVIEW BOARD:
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Linda F. Jory

                                                            Administrative Appeals Judge






July 31, 2007_________________________
                                                                              DATE               

� Pursuant to Administrative Policy Issuance No. 05-01, dated February 5, 2005, the Director of the Department of Employment Services realigned the Office of Hearings and Adjudication to include, inter alia, establishment of the Compensation Review Board (CRB) in implementation of the District of Columbia Fiscal Year 2005 Budget Support Act of 20024, Title J, the Workers’ Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004, sec. 1102 (Oct. 1, 1994) codified at D. C. Code Ann. §§ 32-1521.01, 32-1522 (2005).  In accordance with the Director’s Policy Issuance, the CRB replaces the Office of the Director in providing administrative appellate review and disposition of workers’ and disability compensation claims arising under the D.C. Workers’ Compensation Act of 1979, as amended, D.C. Code Ann. §§ 32-1501 to 32-1545 (2005) and the D.C. Government Comprehensive Merit Personnel Act of 1978, as amended, D.C. Official Code §§ 1-623.1 to 1.643.7 (2005), including responsibility for administrative appeals filed prior to October 1, 2004, the effective date of the D.C. Workers’ Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004.
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