








to his subjective complaints, Dr. Bands did not endeavor to conduct any objective tests as a
means of confirming, or not, those subjective complaints.

Further clarification of the intended meaning of the ALl’s “without any objective tests...”
statement and decision to reject Dr. Bands’ opinion and to credit Dr. Levitt’s opinion is noted in
theCO:

In reviewing the record, Dr. Bands has kept Claimant out of work based on
Claimant’s subjective complaints. In contrast to Dr. Levitt’s examination of
Claimant who opined that Claimant was exaggerating his symptoms, Dr. Levitt
peiformed objective tests to support his opinions of Claimant. Dr. Levitt found
inconsistencies between Claimant’s complaints and the objective medical tests, in
addition to finding no evidence of disuse to the musculature of Claimant’s lower
extremity to suggest that he uses his legs and his back fairly routinely. This
correlates with Dr. Bands’ finding that from December 2, 2015 to October 9,
2016, Claimant’s lower extremities ere normal strength except for the quads
which were a little weak and his reflexes remained normal.

CO at $ (Emphasis added in Italics).

Assuming arguendo, Claimant properly interpreted the ALl’s statement regarding the absence of
objective tests conducted by Dr. Bands that was not the sole evidentiary issue upon which the
ALl relied upon in deciding to credit Dr. Levitt’s opinion over Dr. Bands. The ALl concluded,
first, taking into consideration Claimant’s exaggerated symptomology, the absence of evidence
of pathology or disuse related to his back, the inconsistencies and impossibilities of Claimant’s
reported symptoms, and the age-normal clinical findings and MRI report, that Dr. Levitt’s
medical evidence was more persuasive than Dr. Bands’ and second, that Dr. Bands’ opinion was:

(1) based on Claimant’s subjective complaints and, as (2) compared to Dr. Levitt’s opinion was
lacking in any corresponding objective tests to support those subjective complaints.

We disagree with Claimant’s assertion that the ALl’s decision to not afford Dr. Bands the
treating physician’s preference is unsupported by substantial evidence in the record.
Accordingly, the CO’s conclusions with regard to the nature and extent of Claimant’s injuries are
affirmed.

Claimant next argues that the ALl’s conclusion that Claimant is no longer temporarily and
totally disabled is not supported by substantial evidence in the record as the treatment history Dr.
Levitt relied upon for his IME was incorrect. Claimant specifically points this panel to an
incorrect number of physical therapy (“PT”) sessions noted in Dr. Levitt’s report (15 PT sessions
cited in the report as opposed to the 3 PT sessions testified to by Claimant), a comparison of the
negative straight-leg tests findings opined to by both Dr. Levitt and Dr. Bands, that Dr. Levitt
reviewed Claimant’s MRI report and not the MRI films, and an alternate interpretation of the
surveillance evidence submitted into the record by Employer.

With regard to the inconsistencies in the number of PT sessions noted in Dr. Levitt’s report as
opposed to Claimant’s testimony—with the exception of references made regarding Dr. Bands’
recommending Claimant attend PT, that Dr. Bands’ medical records did not indicate how many
PT sessions Claimant attended, or the impact of the PT sessions on Claimant’s conditions—we
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