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DECISION AND REMAND ORDER

FACTS OF RECORD ANf) PROCEDURAL HISTORY

Lamonica D. Dickerson (“Claimant”) worked for Specialty Hospital of Washington

(“Employer”) as a patient care technician. Claimant was injured in late 2010 when a patient fell

on her, pushing her against a bed and the wall. She began treating with Dr. Warren Yu, who

performed three surgeries on Claimant’s back. Subsequently, Claimant developed “adjacent

level disc degeneration”. To treat her pain, she received epidural steroid injections and

prescriptions for Vicodin and Oxycodone. Dr. Yu recommended another fusion surgery or a

spinal cord stimulator. Dr. Bryan Williams, a pain management specialist who began treating

claimant in 2014, recommended the spinal cord stimulator over additional surgery.
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On October 27, 2015, Dr. Yu had a conversation with Claimant about her options and he
suggested the less invasive anterolateral fusion approach or a spinal cord stimulator. He
indicated that Claimant wished to proceed with the fusion procedure.

At the request of Employer, Claimant was examined and her medical records were reviewed by
Dr. James Tozzi on January 18, 2016. Dr. Tozzi opined that additional surgery would do much
for Claimant. Also as arranged by Employer, Claimants’ records were reviewed by utilization
reviewer Dr. Roger Hinkson, who ultimately opined that the fusion surgery was neither
reasonable nor necessary.

The issue of whether the fusion surgery was reasonable and necessary was presented to an
administrative law judge (“ALl”) in the Administrative Hearings Division (“AHD”) of the
Department of Employment Services (“DOES”).

The ALl concluded that Claimant did not prove by a preponderance of evidence that the
requested surgery was reasonable or necessary and denied Claimant’s claim for relief. Dickerson
v. Specialty Hospital of Washington, AHD No. 13-394A, OWC No. 676274 (July 28, 2016)
(“CO”).

Claimant timely appealed the CO to the Compensation Review Board (“CRB”) by filing
Application for Review and Memorandum of Points and Authorities in Support of Application
for Review (“Claimant’s Brief’). In her appeal, Claimant asserts that the CO is not supported by
substantial evidence and not in accordance with law and must be reversed.

Employer opposed the appeal by filing Employer and Insurer’s Opposition to Claimant’s
Application for Review (“Employer’s Brief’). Subsequently, Employer filed Employer and
Insurer’s Supplemental Opposition to Claimant’s Application for Review which included only a
copy of the CO. In its opposition, Employer requests an affirmation of the CO and asserts that
the CO is in accordance with prevailing law and is supported by substantial evidence.

ANALYSIS

The scope of review by the CRB as established by the District of Columbia Workers’
Compensation Act (“Act”) and as contained in the governing regulations is limited to making a
determination as to whether the factual findings of a Compensation Order on appeal are based
upon substantial evidence in the record, and whether the legal conclusions drawn from those
facts flow rationally from those facts and are otherwise in accordance with applicable law. D.C.
Code §32-1521.01(d)(2)(A). “Substantial evidence” as defined by the District of Columbia Court
of Appeals (“DCCA”), is such evidence as a reasonable person might accept to support a
particular conclusion. Marriott Int’l. v. DOES, 834 A.2d 882 (D.C. 2003) (“Marriott”).
Consistent with this scope of review, the CRB is also bound to uphold a Compensation Order
that is supported by substantial evidence, even if there is also contained within the record under
review substantial evidence to support a contrary conclusion, and even where the members of the
CRB review panel considering the appeal might have reached a contrary conclusion. Marriott,
834 A.2d at 885.

Claimant asserts:
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The Compensation Order’s use of Dr. Tozzi’s DME11 is inconsistent with the
logic of Chaupis Iv. George Washington University Hospital, CRB No. 08-222
(November 26, 2008)] and Placido Iv. Compass Group USA Inc., CRB No. 12-
121 (September 20, 2012)], and thus the Compensation Order finding that Ms.
Dickerson’s request for L3-4 surgery is neither reasonable nor necessary is
supported by substantial evidence. Chaupis has said that a utilization review
report is required for reasonableness and necessity to be brought into issue. See
Chaupis, supra, at 8. Placido then stated that a DME report could be used to
buttress the logic of a utilization review report, because the UR report would have
reviewed that DME report and made medical conclusions based off of that report.
See Placido, 92 A.3d at 327. However, the utilization review report in this case
was not based on medical logic. The utilization review report provided by the
Employer found that Ms. Dickinson’s surgery was not reasonable or necessary
because 1) the surgery was not causally related to the work injury of October 31,
2010 and 2) because Ms. Dickerson was an injured worker and injured workers
apparently do not deserve lumbar fusions. The Compensation Order instead
ignored the rationale behind the utilization review report and kept the ultimate
conclusion: that Ms. Dickerson’s surgery was not reasonable or necessary. The
Compensation Order relied in toto on Dr. Tozzi’s DME to provide the necessary
medical rationale. This form of reliance is not authorized by Placido, which
assumed that DMEs would be complementing the rationale of a utilization review
report. See Placido, 92 A.3d at 327. To allow a Compensation Order to rely
completely on a DME when the Employer only has an incompetently-performed
utilization review make the requirements for utilization review (which are much
more stringent than whom may serve as a defense medical evaluator) irrelevant.
Since th need for a medically competent utilization review report in order to
initiate the question, “is Ms. Dickerson’s request for L3-L4 surgery reasonable or
necessary,” relies on a facially competent utilization report, see Chaupis, supra at
*8, the Employer’s inability to acquire such a report renders their entire defense
invalid. The question then becomes whether Ms. Dickerson’s treating physician,
Dr. Warren Yu authorized the surgery. See Children ‘s National Medical Center
v. DOES, 992 A.2d 408 at 410 (D.C. 2010). This Compensation Order should be
reversed and remanded with instructions for the ALl to authorize the requested
surgery.

Claimant’s Brief at 9, 10 (citations added)(emphasis in original).

Employer asserts in opposition generally:

The Claimant’s appeal of the decision is not based on an error of law rather the
appeal originates from Claimant’s dissatisfaction of Judge Lambert’s decision.

Employer’s Brief at 6.

Counsel described the independent medical evaluation as a defense medical evaluator (DME), however we will
continue to identify an independent medical evaluation as an IME.
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With regard to Claimant’s argument that the UR report is defective because it relies upon a
causal relationship analysis concerning the lumbar fusion request, we note that the UR report
reads as follows:

2. Please review and advise if the requested surgery for 13-4 lumbar fusion as
recommended by Dr. Yu, [sici reasonable, necessary, and causally related to the
injury of 10/31/2010.

As noted in answer to question #5, the ODG does not support a diagnosis of
adjacent level stenosis at L3/4 status post MIS 1 fusion is causally related to the
work injury and is due to constitutional factors as opposed to the increased
stresses arising from the original fusion. The ODG also does not support the
proposed surgery. The MRI revealed a disc bulgelhemiation at L3/4. The ODG
Low Back Chapter states:

Patient selection criteria for Lumbar Spinal Fusion:

(B) Not recommended in workers’ compensation patients for the following
conditions: (2) Disc herniation.

Employer’s Exhibit 2 at 3.

Given that the only issue properly a subject of UR is reasonableness and necessity of specific
medical care, we are at a loss to understand why Employer’s representative included medical
causal relationship in the inquiry, and emphasize that introducing the issue into the UR process
gives rise to the prospect of misleading or confusing UR reports.

Regardless, the UR report only gives two basic reasons for the denial recommendation:
Claimant’s status as a workers’ compensation claimant; and the lack of medical causal
relationship between the condition and the recommended surgery.

The ALl expressly rejected Claimant’s status as a workers’ compensation claimant as being a
persuasive reason to deny the surgery. CO at 3.

The other reason given in the UR report for denial of the surgery recommendation was the
impermissible reliance upon the UR reviewer’s opinion that the condition for which the surgery
was recommended by Dr. Yu is not causally related to the work injury. Nothing in the referenced
response to question 5 illuminates this causal relationship opinion.

In its Findings of Facts, the CO reads:

The parties stipulated that an employer/employee relationship existed under the
Act; jurisdiction rests in the District of Columbia; Ms. Dickerson sustained a
work-related injury on October 31, 2010, which arose out of and in the course of
her employment; there is a medical causal relationship; and timely notice was
given under D.C. Code § 32-1513.

CO at 2 (emphasis added).
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In our view, the subordinate clause that “there is a medical-causal relationship” is in-artfully
phrased, being fragmentary and incomplete. In this case, though, the only issue in dispute
identified in the CO is “Is the requested medical care reasonable and necessary?” CO at 2. Thus,
the only possible meaning of the fragmentary subordinate clause is that “The condition for which
the medical care is sought is medically causally related to the stipulated work-related injury”’1.

In the case before us, the AU rejected as unpersuasive the conclusion that Claimant’s workers’
compensation claimant status militated against the reasonableness and necessity of the lumbar
fusion, and the only other basis in the UR report for its conclusion is not only legally mooted by
the stipulation, but is in fact beyond the scope of a legally acceptable UR report whose only
raison d’etre is to address reasonableness and necessity. The UR provisions of the Act do not
contemplate that the UR process encompasses questions of medical causal relationship. While a
UR report containing such an opinion on causal relationship might be admissible if causal
relationship were at issue (but see Washington Post v. DOES and Raymond Reynolds, $52 A.2d
909 (D.C. 2004)), in the absence of a dispute as to causal relationship nothing in a UR report on
that subject is of any relevance whatsoever.

Which leads us to the AU’s then turning to other evidence in the record from IME and other
physicians. Employer and the AU argue that under Placido, the failings or shortcomings of a
UR report can be made up for by resort to other medical evidence in the record. We must
disagree.

The Act and Chaupis, contemplate that reasonableness and necessity issues are first and foremost
to be assessed under the accredited processes referred to as the “ODG”, or the “Official
Disability Guidelines”, a publication by the Work Loss Data Institute.

By mandating that reasonableness and necessity issues be subjected to the UR review process,
both the Act and Chaupis contemplate that a denial of care find support from that process. All
that Placido stands for in this regard is that other medical evidence in the record can be used to
corroborate a UR recommendation.

If an AU can completely reject the only ODG based reasons for a UR report’s denial
recommendation and rely upon non-UR evidence alone, the UR process becomes nugatory.

We agree with Claimant that the AU erred in denying the claim based solely upon non-UR
reasons contained elsewhere in the record. We accordingly vacate the ALl’s denial and remand
the matter to AHD to award the claim for relief.

CONCLUSION AND ORDER

The AU’s conclusion that Claimant did not prove by a preponderance of the evidence that the
requested surgery is reasonable or necessary is not supported by substantial evidence and is not
in accordance with the law. The July 2$, 2016 Compensation Order which denied Claimant’s
claim for relief is vacated and the matter is remanded to AHD to award the request for
authorization for fusion surgery.

So ordered.

Had the issue of medical causal relationship between the disputed medical care and the work-related injury been
at issue, Claimant would be entitled to a presumption that it is. Whittaker v. DOES 668 A.2d 844 (D.C. 1995).
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