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E. Cooper Brown, Chief Administrative Appeals Judge, for the Review Panel:
Decision and Order

Jurisdiction

Jurisdiction is conferred upon the Compensation Review Board pursuant to D.C. Official Code §§ 32-1521.01 and 32-1522 (2004), 7 DCMR § 230, and the Department of Employment Services Director’s Directive, Administrative Policy Issuance 05-01 (February 5, 2005).

Background

Claimant-Respondent (hereafter, Respondent) was injured when a sliding door from a delivery van fell and landed upon his right foot.  Employer-Petitioner (Petitioner) provided a period of temporary total disability benefits and causally related medical care, whereupon Respondent submitted a claim for permanent total disability or, in the alternative, for temporary total disability benefits.  Pursuant to a Compensation Order issued October 3, 2000, Respondent was awarded temporary total disability but denied his claim for permanent total disability.  Appeal by Respondent of the denial of permanent total disability resulted in a D.C. Court of Appeals decision in Logan v. D.C. Dept. of Employment Services, 805 A.2d 235 (D.C. 2002), that reversed the denial of permanent total disability and remanded the case to the Department of Employment Services (DOES) for reconsideration of Respondent’s claim for permanent total disability in light of the legal pronouncements articulated by the court.

Pursuant to the remand from the Court of Appeals, the Office of Hearings and Adjudication (now the Administrative Hearings Division of OHA) issued a Compensation Order on Remand on September 23, 2002 awarding permanent total disability benefits to Respondent.  By this appeal, Petitioner now challenges the award of permanent total disability, requesting, for the reasons hereafter set forth, that the Compensation Order on Remand be vacated, and this matter remanded to the Administrative Hearings Division for further consideration.  

Analysis

As an initial matter, the scope of review by the Compensation Review Board (CRB) and this Review Panel, as established by the Act and as contained in the governing regulations, is limited to making a determination as to whether the factual findings of the Compensation Order are based upon substantial evidence in the record, and whether the legal conclusions drawn from those facts are in accordance with applicable law.  See D.C. Workers’ Compensation Act of 1979, as amended, D.C. Code Ann. §32-1501 to 32-1545 (2005), at §32-1521.01(d)(2)(A).  “Substantial evidence,” as defined by the District of Columbia Court of Appeals, is such evidence as a reasonable person might accept to support a particular conclusion. Marriott International v. D.C. Dep’t. of Employment Serv’s., 834 A.2d 882 (D.C. 2003).  Consistent with this standard of review, the CRB and this Review Panel are constrained to uphold a Compensation Order that is supported by substantial evidence, even if there is also contained within the record under review substantial evidence to support a contrary conclusion, and even where the reviewing authority might have reached a contrary conclusion. Marriott, 834 A.2d at 885.
Turning to the case under review herein, Petitioner contends that the Compensation Order on Remand is not supported by substantial evidence of record and is not consistent with the court’s decision and remand instructions in Logan, supra.  More specifically, Petitioner asserts that it submitted substantial evidence necessary to demonstrate the availability of suitable alternative employment consistent with the court’s directive, thus successfully rebutting Respondent’s prima facie showing of total disability, and further, that substantial evidence of record does not support the ALJ’s ultimate determination that Respondent is permanently totally disabled.

In remanding this matter to DOES for further consideration of Respondent’s claim for permanent total disability, the Court of Appeals articulate both the procedural and substantive requisites for assessing such a claim.  The court noted that the burden of proof is initially on the claimant (Respondent herein) to show that he/she has reached maximum medical improvement and, if so, that the claimant is unable to return to his/her usual employment, thus establishing a prima facie case of total disability.  Where a prima facie case is established, the burden then shifts to the employer to present sufficient evidence of suitable job availability, thereby overcoming a finding of total disability.  Pursuant to this scheme, “the burden is on the employer to prove that work for which the claimant was qualified was in fact available,” Logan, 805 A.2d at 242, and the employer is deemed to have met this burden “by proof short of offering the claimant a specific job or proving that some employer specifically offered claimant a job.”  805 A.2d at 243.  The employer’s showing must address the following questions:

(1) Considering claimant’s age, background, etc., what can the claimant physically and mentally do following his injury, that is, what type of jobs is he capable to performing or capable of being trained to do? (2) Within this category of jobs that the claimant is reasonably capable to performing, are there jobs reasonably available in the community for which the claimant is able to compete and which he could realistically and likely secure?  This second question in effect requires a determination of whether there exists a reasonable likelihood, given the claimant’s age, education, and vocational background that he would be hired if he diligently sought the job. 

Id., quoting Joyner v. D.C. Dept. of Employment Services, 502 A.2d 1027, 1031 n.4 (DC 1986).

Where the employer meets its burden of rebuttal proof, in order to prevail on his/her claim for total disability the claimant must either successfully challenge the legitimacy of the employer’s evidence of alternative employment, or show that notwithstanding his/her exercise of diligence, the claimant was unsuccessful in obtaining other employment.
  If the claimant fails to establish either of the foregoing, he/she will be entitled only to the award of partial disability.  805 A.2d at 243.
In light of the foregoing principles, the Court of Appeals remanded the instant case to DOES for further consideration of the extent of Respondent’s disability, citing what the court considered to be defects in the ALJ’s analysis beginning with “the fact that [the ALJ] appeared to place on [Respondent] the burden ‘to establish that there are no [other] jobs to which [Respondent] could return.’” 805 A.2d. at 244.  This, in the court’s opinion, left “substantial uncertainty whether the [ALJ] properly evaluated the testimony of the employer’s expert, Robinson, as to the ‘reasonable likelihood’ that [Respondent] would receive employment if he diligently pursued it” – an evaluation which the court labeled “key” because “upon its outcome may depend whether [Respondent] is entitled to total rather than only partial disability benefits.” Id.  The court expressed no opinion as to whether Petitioner made the necessary rebuttal showing, remanding the matter for a determination in the first instance by the ALJ “applying the right standards, including the proper assignment of burden of proof.” Id.

Additionally, the Court of Appeals remanded the case to DOES because the original compensation order had failed to address the opinion of Respondent’s treating physician who had opined that Respondent would be unable to perform even sedentary work, and thus was permanently totally disabled.  Citing White v. D.C. Dept. of Employment Services, 793 A.2d 1255 (D.C. 2002), the court held that if upon remand the ALJ were to reject the opinion of Respondent’s treating physician regarding the extent of Respondent’s disability, the ALJ was required to explain why.  805 A.2d at 244.

Pursuant to the DCCA remand, the ALJ subsequently issued the Compensation Order on Remand (September 23, 2002) from which the present appeal has been taken.  In light of the court’s ruling as to the limited showing necessary in order for Respondent, as the claimant, to meet his initial burden of proof and thereby establish a prima facie showing of permanent total disability, it was self-evident to the ALJ, as it is to this Review Panel, that the question before the ALJ upon remand was whether the evidence of employability submitted by Petitioner was sufficient to rebut Respondent’s prima facie showing.  Citing Petitioner’s vocational expert’s lack of any labor market analysis, and thus his failure to identify specific suitable alternative employment meeting the standards established in Joyner, supra, and Washington Post v. D.C. Dept. of Employment Services, 675 A.2d 37 (D.C. 1996), the ALJ held Respondent to be permanently totally disabled.
  

We find no error in the ALJ’s determination, either due to lack of substantial evidence of record supporting the ALJ’s findings of fact or as a matter of law, and thus affirm the Compensation Order on Remand.  While Petitioner’s vocational expert testified that Respondent could return to sedentary work, and the functional capacity test cited by the vocational expert (Employer’s Exhibit 9) arguably supports that conclusion, thereby satisfying the first part of the rebuttal showing required of Petitioner, i.e. what type of jobs was Respondent capable of performing, nevertheless Petitioner failed to present evidence satisfying the second component of the test articulated in Joyner, i.e. “within this category of jobs that the claimant is reasonably capable to performing, are there jobs reasonably available in the community for which the claimant is able to compete and which he could realistically and likely secure?”  502 A.2d at 1031 n.4.  As the ALJ noted, “there was no evidence [presented] of the availability of specific sedentary employment (with an identifiable level of potential earnings) which was within claimant’s other, non-physical capacity”, Comp Order on Remand at n.4, thus leading to the ALJ’s finding in the original Compensation Order “that the employer’s vocational rehabilitation expert had failed to identify specific suitable alternative employment opportunities in a credible way (due to lack of [a] labor market analysis).”  Comp Order on Remand, p. 5.  As the Court of Appeals observed at the time of its remand of the instant case, 

[A]lthough it is enough under Joyner [v. D.C. Dept. of Employment Services, 502 A.2d 1027 (D.C. 1986)] for the employer to show “that a range of jobs exists that is reasonably available and that the disabled employee could realistically secure and perform” [citation omitted], this showing must be specific enough to show compatibility between the claimant’s actual skills and limitations and the duties of the proffered job positions.  “A report simply matching general statements of [the claimant’s] job skills with general descriptions of jobs fitting those skills is not enough to show that suitable employment alternatives existed for [him].”
Logan, 805 A.2d at 244 n.5.  Nor is Petitioner’s reliance upon evidence that Respondent was able to operate a lawn mower or work part-time as a volunteer in a Veterans’ Administration Hospital pharmacy of any avail.  As the Logan court noted, a claimant’s ability to return to “other employment” does not include “services . . . so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.”  805 A.2d at 241.

Finally, in light of our affirmance of the ALJ’s conclusion that Petitioner failed to provide sufficient rebuttal evidence of the availability of suitable alternative employment, we further affirm the ALJ’s determination that it was unnecessary to expressly consider the expert opinion of Respondent’s treating physician upon remand.  The ALJ having properly concluded that Petitioner failed to offer suitable alternative employment or adequate evidence of employability, the physician’s opinion was, as the ALJ commented, irrelevant.  Comp Order on Remand, p. 5. 
Conclusion

The Compensation Order on Remand is supported by substantial evidence of record and is otherwise in accord with applicable law.

Order

The Compensation Order on Remand, dated September 23, 2002, is herewith Affirmed.

ON BEHALF OF THE COMPENSATION REVIEW BOARD:

________________________________

E. Cooper Brown

Chief Administrative Appeals Judge

___May 31, 2007___________






Date

� Pursuant to Administrative Policy Issuance No. 05-01, dated February 5, 2005, the Director of the Department of Employment Services realigned the Office of Hearings and Adjudication to include, inter alia, establishment of the Compensation Review Board (CRB) in implementation of the District of Columbia Fiscal Year 2005 Budget Support Act of 2004, Title J, the District of Columbia Workers’ Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004, codified at D.C. Official Code § 32-1521.01.  In accordance with the Director’s Directive, the CRB replaces the Office of the Director in providing administrative appellate review and disposition of workers’ and disability compensation claims arising under the District of Columbia Workers’ Compensation Act of 1979, as amended, D.C. Code Ann. §§ 32-1501 to 32-1545 (2005), and the District of Columbia Government Comprehensive Merit Personnel Act of 1978, as amended, D.C. Code Ann. §§ 1-623.1 to 1-643.7 (2005), including responsibility for administrative appeals filed prior to October 1, 2004, the effective date of the District of Columbia Workers’ Compensation Administrative Reform and Anti-Fraud Amendment Act of 2004.





�  “The claimant . . . is not required to show that he tried to get the identical jobs the employer showed were available.  The claimant must merely show that he was reasonably diligent in attempting to secure a job within the compass of employment opportunities shown by the employer to be reasonably attainable and available.”  Logan, 805 A.2d at 243, n.4.





�  Although the ALJ did not expressly rule that Petitioner failed to present evidence of suitable alternative employment sufficient to rebut Respondent’s prima facie showing, this conclusion is inescapable given the ALJ’s ultimate finding of permanent total disability.
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